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LEAST RESTRICTIVE ENVIRONMENT (LRE)

By: Lorie A. Gerkey

500 Marquette Avenue NW, Suite 1310

Albuquerque, New Mexico 87102

Phone: 505-243-6864

LRE Mandate

� The IDEA requires that “to the maximum extent appropriate, 
children with disabilities, including children in public or 
private institutions or other care facilities, are educated with 
children who are not disabled, and special classes, separate 
schooling, or other removal of children with disabilities from 
the regular educational environment occurs only when the 
nature or severity of the disability of a child is such that 
education in the regular classes with the use of 
supplementary aids and services cannot be achieved 
satisfactorily.”  

20 U.S.C. § 1412(a)(5)(A).(emphasis added)
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Full Continuum of Services

� “Each public agency shall ensure that a continuum of 
alternative placements is available to meet the needs of 
children with disabilities for special education and related 
services.”  34 C.F.R. § 300.115(a).

� The continuum must include regular classes, special classes, 
special schools, home instruction, and instruction in hospitals 
and institutions. 34 C.F.R. § 300.115(b)(1).

� The continuum must make provision for supplementary 
services. 34 C.F.R. § 300.115(b)(2).

Supplementary Aids and Services 

� “Supplementary aids and services means aids, services, and 
other supports that are provided in regular education classes, 
other education-related settings, and in extracurricular and 
nonacademic settings, to enable children with disabilities to 
be educated with nondisabled children to the maximum 
extent appropriate in accordance with §§ 300.114 through 
300.116.” 34 C.F.R. § 300.42.
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SLIDO.COM

� Log into Slido.com

� Enter code: ASP1

� List three creative supplementary aides and services you 
have used to enable SWD to be educated with S W/O D.

Assistive Technology 

“(a)  Each public agency must ensure that assistive 
technology devices or assistive technology services, 
or both, as those terms are defined in §§ 300.5 and 
300.6, respectively, are made available to a child with 
a disability if required as a part of the child’s—

(1)  Special education under § 300.36;

(2) Related services under § 300.34; or

(3) Supplementary aids and services under §§ 300.38 
and 300.114(a)(2)(ii).”
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Assistive Technology (continued)

“(b)  On a case-by-case basis, the use of school-purchased 
assistive technology devices in a child’s home or in 
other settings is required if the child’s IEP Team 
determines that the child needs access to those devices 
in order to receive FAPE.”

34 C.F.R. § 300.105 

Making the Determination

� The placement decision must be based on the child’s IEP.  

34 C.F.R. § 300.116(b)(2)
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The Ensuring the Right Decision and 
Justifying the Determination 

� The IEP must include an “explanation of the extent, if any, to 
which the child will not participate with nondisabled children 
in the regular class and in the [extracurricular and 
nonacademic].” 34 C.F.R. § 300.320(a)(5). 
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Daniel R.R. v. SBOE (5th Cir. 1989) (adopted by 
the 10th Circuit in L.B. v. Nebo Sch. Dist. 2004)

� 6 year old student with Down's Syndrome and Speech Impairment.

� First year, special education services in ½ day early childhood 
program.

� Next year, service in ½  day pre-kindergarten class – regular 
education setting and ½ day early childhood class-special 
education.

� Gen Ed teacher modified curriculum almost beyond recognition, 
provided constant individual attention by teacher or aide, and still 
produced little, if any, educational benefit.

� Being unsuccessful, Daniel was moved to early childhood class 
only with recess, and lunch in cafeteria, (3 days a wk, if mom was 
present to supervise him), with non-disabled peers.

Daniel R.R. v. SBOE (5th Cir. 1989) (adopted by 
the 10th Circuit in L.B. v. Nebo Sch. Dist. 2004)

Two-Part Test:

� Ask whether education in the regular classroom, with the use 
of supplemental aids and services, can be achieved 
satisfactorily. 

� If the answer is “no,” and the school intends to provide 
special education or to remove the child from regular 
education, ask whether the school has mainstreamed the 
child to the maximum extent appropriate.
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Daniel R.R. v. SBOE (5th Cir. 1989) (adopted by 
the 10th Circuit in L.B. v. Nebo Sch. Dist. 2004)

Factors to consider:

� Has the district taken steps to accommodate the child with 
disabilities in regular education?

� Were these efforts sufficient or token?

� Will the child receive an educational benefit from regular 
education?

� What will be the child's overall educational experience in the 
mainstreamed environment, balancing the benefits of regular 
and special education?

� What effect does the disabled child's presence have on the 
regular classroom environment?

Daniel R.R. v. SBOE (5th Cir. 1989) (adopted by 
the 10th Circuit in L.B. v. Nebo Sch. Dist. 2004)

Has the district taken steps to accommodate the child with 
disabilities in regular education?

� “The Act requires states to provide supplementary aids and 
services and to modify the regular education program when 
they mainstream [children with disabilities].”

� “If the state has made no effort to take such accommodating 
steps, our inquiry ends, for the state is in violation of the 
Act's express mandate to supplement and modify regular 
education.”
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Daniel R.R. v. SBOE (5th Cir. 1989) (adopted by 
the 10th Circuit in L.B. v. Nebo Sch. Dist. 2004)

Were these efforts sufficient or token?

� “The Act does not permit states to make mere token gestures 
to accommodate [students with disabilities]; its requirement 
for modifying and supplementing regular education is 
broad.”

Daniel R.R. v. SBOE (5th Cir. 1989) (adopted by 
the 10th Circuit in L.B. v. Nebo Sch. Dist. 2004)

Were these efforts sufficient or token?

� “Although broad, the requirement is not limitless.  States 
need not provide every conceivable supplementary aid or 
service to assist the child.

� “[T]he Act does not require regular education instructors to 
devote all or most of their time to one [child with a disability] 
or to modify the regular education program beyond 
recognition.”
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Daniel R.R. v. SBOE (5th Cir. 1989) (adopted by 
the 10th Circuit in L.B. v. Nebo Sch. Dist. 2004)

Will the child receive an educational benefit from regular 
education?

� “We reiterate, however, that academic achievement is not the 
only purpose of mainstreaming.  Integrating a [child with a 
disability] into a[n] environment [with nondisabled children] 
may be beneficial in and of itself. Thus, our inquiry must 
extend beyond the educational benefits that the child may 
receive in regular education.”

Daniel R.R. v. SBOE (5th Cir. 1989) (adopted by 
the 10th Circuit in L.B. v. Nebo Sch. Dist. 2004)

What will be the child's overall educational experience in the 
mainstreamed environment, balancing the benefits of regular 
and special education?

� “[T]he benefit that the child receives from mainstreaming 
may tip the balance in favor of mainstreaming, even if the 
child cannot flourish academically.”

� “On the other hand, placing a child in regular education may 
be detrimental to the child.”
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Daniel R.R. v. SBOE (5th Cir. 1989) (adopted by 
the 10th Circuit in L.B. v. Nebo Sch. Dist. 2004)

What effect does the disabled child's presence have on the 
regular classroom environment?

� “Where a [child with a disability] is so disruptive in a regular 
classroom that the education of other students is 
significantly impaired, the needs of the [child with a 
disability] cannot be met in that environment. Therefore 
regular placement would not be appropriate to his or her 
needs.”

L.B. and J.B. ex rel. K.B.  v. Nebo Sch. Dist. 

(10th Cir. 2004 )(following the 5th Circuit) 

� Preschool student with Autism.

� Parents wanted, and district considered, mainstream 
preschool class.

� But district proposed preschool class populated with mostly 
students with disabilities. 

� Offered weekly ABA (10 hrs) and speech and OT, and on-on-
one (8 hrs wk)

� Student functioned academically higher than most of SWD.
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L.B. and J.B. ex rel. K.B.  v. Nebo Sch. Dist. 

(10th Cir. 2004 )(following the 5th Circuit) 

� Parents declined and placed at mainstream private preschool with

� More intense in home ABA

� Supplemental aides a services

� Provided more appropriate role models

� Balanced gender ratio

� Generally better suited for her behavior and social needs

� Student made progress

� “[Student’s] performance far exceeded the legal measure of an appropriate 
education.”

L.B. and J.B. ex rel. K.B.  v. Nebo Sch. Dist. 

(10th Cir. 2004 )(following the 5th Circuit) 

The parents sought reimbursement for the cost of K.B.’s 
intensive ABA program as a “supplementary service” and the 
cost of her “supplementary” aide. 

� K.B.’s ABA program costs included: “(1) forty hours per week 
of ABA services; (2) seven and one-half hours per week of 
preparation time for ABA therapists to plan for individual 
sessions; (3) two and one-half hours per week for a team 
meeting with K.B.’s five ABA therapists; (4) one day per 
month for an ABA consultant to train the five therapists; (5) 
materials for ABA program; (6) one hour of speech therapy 
per week; and (7) occupational therapy as needed.”
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L.B. and J.B. ex rel. K.B.  v. Nebo Sch. Dist. 

(10th Cir. 2004 )(following the 5th Circuit) 

� “ Educating children in the least restrictive environment in 
which they can receive an appropriate education is one of 
the IDEA’s most important substantive requirements.”

� “this case turns on the first prong of the Daniel R.R. LRE test, 
i.e. whether education in the regular classroom, with the use 
of supplemental aide and services , can be achieved 
satisfactorily.”

L.B. and J.B. ex rel. K.B.  v. Nebo Sch. Dist. 

(10th Cir. 2004 )(following the 5th Circuit) 

� “... Park View was not K.B.’s least restrictive environment. 
Because this conclusion establishes a violation of the IDEA’s 
substantive LRE provision, this court need not address 
whether Nebo provided K.B. with a FAPE....[T]he LRE 
requirement is a specific statutory mandate.  It is not, as the 
district court in this case mistakenly believed, a question 
about educational methodology.”

� Parent were awarded the reimbursement sought.
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OSEP Letter to [Redacted] 
(March 30, 2009)

Would full inclusion for all and/or most students regardless of their 
needs be a violation of the IDEA?

� “Placement decisions for children with disabilities must be made on 
an individual basis, based on the unique needs of each child, by a 
group of persons, including the parents, and other persons 
knowledgeable about the child, the meaning of the evaluation data, 
and the placement options.” 

25

OSEP Letter to [Redacted] 
(March 30, 2009)

Would full inclusion for all and/or most students regardless of their 
needs be a violation of the IDEA?

� Each public agency must ensure that a continuum of alternative 
placements is available to meet the needs of children with 
disabilities for special education and related services.

� There is no requirement that each of the placements on the 
continuum be utilized.

26
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SLIDO.COM

� Log into Slido.com

� Enter code: ASP1

Do schools have to consider LRE if the student is participating in 
nonacademic and /or extra -curricular activities?

Nonacademic Services 

� “Each public agency must take steps, including the provision of 
supplementary aids and services determined appropriate and 
necessary by the child’s IEP Team, to provide nonacademic and 
extracurricular services and activities in the manner necessary to 
afford children with disabilities an equal opportunity for 
participation in those services and activities.” 34 C.F.R. § 300.107(a).

28
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Nonacademic Services 

� “Nonacademic and extracurricular services and activities may 
include counseling services, athletics, transportation, health 
services, recreational activities, special interest groups or clubs 
sponsored by the public agency, referrals to agencies that provide 
assistance to individuals with disabilities, and employment of 
students, including both employment by the public agency and 
assistance in making outside employment available.”  

34 C.F.R. § 300.107(b).

29

Nonacademic Settings 

� “[E]ach public agency must ensure that each child with a disability 
participates with nondisabled children in the extracurricular 
services and activities to the maximum extent appropriate to the 
needs of that child.  The public agency must ensure that each child 
with a disability has the supplementary aids and services 
determined by the child’s IEP Team to be appropriate and 
necessary for the child to participate in nonacademic settings.” 

34 C.F.R. § 300.107 

30
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Nonacademic Settings 

34 C.F.R. § 300.117  

In providing or arranging for the provision of nonacademic and 
extracurricular services and activities, including meals, recess 
periods, and the services and activities set forth in § 300.107, 
each public agency must ensure that each child with a disability 
participates with nondisabled children in the extracurricular 
services and activities to the maximum extent appropriate to the 
needs of that child. The public agency must ensure that each child 
with a disability has the supplementary aids and services 
determined by the child's IEP Team to be appropriate and 
necessary for the child to participate in nonacademic settings.

31

Scott County (KS) USD #466- Office for Civil 
Rights ( Kansas) (2006)

� Elementary Student with ODD and Cerebral Palsy 

� Violent outbursts ( biting, kicking, verbal threats, hitting, etc.)

� IEP team moved to a more restrictive placement 

� That placement required student to earn points in order to 
participate in music, art, and PE

� Student did not participate in the winter music program 
because he had not earned points to participate in the class 
and prepare for the program.

32
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Scott County (KS) USD #466- Office for Civil 
Rights ( Kansas) (2006)

� “[Students ‘s] exclusion from the music class and the winter 
program was consistent with his IEP.]”

� OCR concluded that there was insufficient evidence to 
conclude that the district excluded Student from music 
class and the winter program based on his disability. 

33

SLIDO.COM

� Log into Slido.com

� Enter code: ASP1

Do schools have to consider LRE if the student is eligible for 
Extended School Year (ESY) services?
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Extended School Year

� 34 CFR 300.106 , "each public agency must ensure that 
extended school year services are available as necessary to 
provide FAPE, consistent with paragraph (a)(2) of this section. 

� (2) Extended school year services must be provided only if a 
child's IEP Team determines, on an individual basis, in 
accordance with [34 CFR 300.320 ] through [34 CFR 300.324 ], 
that the services are necessary for the provision of FAPE to 
the child."

35

Extended School Year

� ED has taken the position that ESY services must be provided in 
the child's LRE .

� T.M. v. Cornwall Central School District, 63 IDELR 31 (2d Cir. 2014), 
in which it held that the LRE requirement applies to ESY programs 
in the same manner it applies to school year placements. 

36
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Extended School Year

� T.M. v. Cornwall Central School District, 63 IDELR 31 (2d 
Cir. 2014), The court explained that 

“ . . . districts must ensure that they have a range of 
educational settings available for ESY placements. If a district 
does not offer a mainstream ESY program, the court stated, it 
can still make a continuum of ESY placements available by 
considering a private summer program or a mainstream ESY 
program offered by another public entity.”

37

Extended School Year

� In re: Student with a Disability, 64 IDELR 292 (SEA MS 
2014).

“The lack of a regular education summer school 
program does not relieve a district from having to 
comply with LRE requirements when providing ESY.  
Because the LRE's provisions focus on the 
individual needs of the student rather than on the 
district's ability to provide an appropriate program, 
districts cannot use budgetary constraints or lack 
of staffing as an excuse for not considering a 
continuum of ESY placements.”

38
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Extended School Year

� 64 Fed. Reg. 12,406, 12,577 (1999).

“A district that does not provide services to nondisabled 
children when school is not in session is not required to 
create new programs as a means of providing ESY services 
to students with disabilities in integrated settings.”

39

Extended School Year

� San Francisco Unified Sch. Dist., 53 IDELR 31 (SEA CA 2009) 

“[The] district that placed a student in a special day class 
during ESY was not required to create a general education 
program for the summer just to satisfy the LRE requirement.”

40
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Do schools have to consider LRE if the student is enrolled in a 
virtual school?

Virtual schools

� Dear Colleague Letter, 68 IDELR 108(OSERS/OSEP 2016).

� OSERS and OSEP have advised districts to make sure they follow 
strategies recommended by their SEA and consider taking other 
steps, such as conducting screenings and distributing parent 
questionnaires that empower staff members to identify children 
with disabilities who may need special education and related 
services despite limited in-person contact with the student.

42
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Virtual schools

� The LEA responsible for the virtual school has the obligation to 
provide FAPE, which includes

� Evaluation/eligibility requirements

� IEP requirements

� LRE and continuum of alternative placements to provide special 
education and related services 

43
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� Log into Slido.com
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� List your “AHHA” Moment

44
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500 Marquette Avenue NW, Suite 1310
Albuquerque, New Mexico 87102

Phone: 505-243-6864
Fax: 505-843-9318

Email: lgerkey@wabsa.com
Web:  www.WalshGallegos.com

Lorie A. Gerkey

The information in this presentation was prepared 
by Walsh Gallegos Treviño Russo & Kyle P.C. It is 
intended to be used for general information only 
and is not to be considered specific legal advice. If 
specific legal advice is sought, consult an attorney.


